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FORM A 

 

 

 

 
IN THE COURT OF ADDL SESSIONS JUDGE(FTC), 

SONITPUR, TEZPUR 
 

Present: Sri SK Ghosh, AJS,  
                          Addl Sessions Judge(FTC), 

                                Sonitpur, Tezpur. 
 
 

[Date of the Judgment] 

31-05-2022 
 

 
[Sessions Case No 39 /2019] 

 
(Details of FIR/ Crime and Police Station) 

 
 

 
Complainant : 

STATE OF ASSAM 

OR 

Msstt “X” 

 

 
REPRESENTED BY 

 

 
Learned Addl P.P. Mrs. J Baruah. 

 
 

 
ACCUSED PERSON 

1. Sri Kadam Nath, 

Son of- Sri Baneswar Nath.  

Resident of Vill- Mekonor Chuburi. 

P.S.- Tezpur, 

District- Sonitpur. 

 
REPRESENTED BY 

 
Mr. S. Nath, Learned Advocate. 
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FORM B 

 

Date of Offence Prior to 26-12-2018 

Date of FIR. 26-12-2018 

Date of Charge-sheet 31-01-2019 

Date of Framing of Charges 06-04-2019 

Date of commencement of evidence 09-05-2019 

Date on which judgment is reserved NIL 

Date of the Judgment 31-05-2022 

Date of the Sentencing Order, if any NIL 

 

 

 

Accused Details 

 
 
 
 
Rank of 

the 

Accused 

 
 
 

 
Name of 

Accused 

 
 
 

 
Date of 

Arrest 

 
 
 

Date of 

Release 

on Bail 

 
 
 
Offences 

charged 

with 

 
 

Whether 

Acquitted 

or 

convicted 

 
 
 

 
Sentence 

Imposed 

 
Period

 of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438,Cr.P.C. 

 

 
Labour 

 

 

Sri Kadam 
Nath 

 

 
28-01-19, 

 

 

 
27-03-19, 

 

 
Section 
376 of 
IPC. 

 
 

Acquitted 

 
 

NIL 

 

 
 58 day 

 

 

 



Sessions Case No. 39 of 2019 Page 3 

 

 

 

Form C 

 
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

 

A.  Prosecution 

 

 
RANK 

 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

PW1 Sri Phulon Nath Other Witness. 

PW2 Msstt “X” Complainant/Informant 
(victim). 

PW3 Smti Hemeswari Devi 
Other Witness. 

PW4 Smti Renu Devi Other Witness. 

PW5 Dr Sikha Das Medical Witness  

PW6 Sri Surachandra 
Doley 

Police Witness (I/O).. 

 
 
 

B. Defence Witnesses, if any: 
 

 

 
 
 

 
 

RANK 

 
 

NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 
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C. Court Witnesses, if any: 
 

 
 

 
RANK 

 
 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

 
PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

 
Sr. No Exhibit Number Description 

1 P.Ext -1/PW-1 Ejahar. 

2 P.Ext-2/PW-2 164 statement of victim. 

3 P.Ext-3/PW-5 Medical Report. 

4 P.Ext-4 & P.Ex.5/PW-6 Sketch map & Charge sheet. 

 
 

B. Defence: 

 
Sr. No Exhibit Number Description 

NIL NIL Nil 
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C. Court Exhibits 

 
 

 

D. Material Objects: 
 

 

 

Sr. No 

 

Material Object Number 

 

Description 

NIL NIL 
NIL 

 

 

J U D G M E N T 

1. In this case accused Sri Kadam Nath is put for trial for the 

allegation of charge under Section 376 of the IPC. 

2. Brief fact of the prosecution case is that on 26-12-2018 the 

informant/victim Smti “X” lodged an ejahar before Bihaguri Police 

Out Post stating inter alia that prior to few months of lodging of 

the ejahar accused Kadan Nath used to call in her to his house 

tempted her with proposal to marry her but she refused. 

Thereafter the accused committed rape on her forcefully. As a 

result she become pregnant and she has informed about her 

pregnancy to the accused and the accused promised to marry her. 

Thereafter, while she was carrying pregnancy of eight months, the 

 
Sr. No 

 
Exhibit Number 

 
Description 

Nil Nil Nil 
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victim informed the matter to accused Kadam Nath, he avoided 

her.   

3. On receipt of the ejahar from the informant/victim the 

then I/C of Bihaguri Police Out Post made a gD Entry vide GD 

Entry No. 408 dated 26-12-2018 and forwarded the ejahar to OC, 

Tezpur PS for registering a police case. The then O/C of Tezpur 

Police Station on received of ejahar registered a police case 

being Tezpur P.S Case No.2603/2018 u/s.376/493 IPC and 

endorsed to SI of police namely Surachandra Doley of Bihaguri 

police out post for investigation. 

4. On being endorsed the I.O visited the P.O, drew sketch 

map of the P.O, got the victim medically examined and collected 

medical examination report, examined witnesses, by producing 

the victim before Magistrate got her statement recorded u/s.164 

Cr.P.C and after completion of investigation submitted charge 

sheet against the above named accused person u/s 376/493 IPC 

for facing trial. 

5. On receipt of summon accused person entered 

appearance before the learned C.J.M, Sonitpur, Tezpur being 

Eleka Magistrate, who after furnishing copies under section-207 

Cr.P.C. had committed the case in compliance with the provision 

laid down u/s.209 of Cr.P.C to the learned court of Sessions for 

trial as the offence punishable u/s.376/493 IPC are exclusively 

triable by the Court of Sessions. Thereafter this case was made 

over by the learned Sessions Judge, Sonitpur,Tezpur to this court 

for disposal. 

6. On appearance of the accused before this court formal 

charge under section 376 IPC has been framed upon perusal of 

the materials available on record and hearing the learned 
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counsel for both sides by my learned predecessor. Charge so 

framed has been explained and read-over to the accused to 

which he pleaded not guilty and stand for trial.  

7. The learned additional P.P opened the case before this 

court describing the charge brought against the accused and 

stating by what evidence he proposes to prove the guilt of the 

accused. 

8. During the course of trial prosecution has examined as 

many as six witnesses including the IO & MO. After completion 

of the evidence of the prosecution side, accused has been 

examined u/s.313 Cr.P.C. The defence plea is of total denial and 

the accused has declined to adduce any evidence for his defence. 

 

POINT FOR DETERMINATION. 

 

(1) Whether the accused Kadam Nath prior to few 

months of 26-12-2018 at Mekenor Chuburi under Tezpur 

PS  committed rape on Smti. X. and thereby committed 

an offence punishable u/s 376 of IPC? 

 

DECISION AND REASONS FOR THE DECISION : 

 

9. Heard argument advanced by the learned counsel for both 

sides and also have meticulously gone through the entire 

evidence available on record. 

 

Point No. 1. 

 

10. The star witness of the instant case is the victim who is 

examined as PW-2 and she has stated in her evidence that she 
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knows the accused. She is the victim of this case. The incident 

took place 1½-2 years back. The house of accused is situated 

near her paternal house. Since last 7-8 years ago, she is living in 

her paternal home after separation from her husband. One day, 

accused met her on the way and confessed that he loves her and 

wants to marry her. The accused used to call her to his house 

whenever there is nobody in the house and when she goes to 

the school to keep her daughter. Then, accused established 

physical relation with her promising that he will marry her. The 

relationship continued for about 1½ years. She informed him 

that she is not having her menstrual cycle and she is pregnant. 

The accused agreed to marry her and provide her the expenses 

of birth of the child. The accused also told her that he will accept 

if it is a male child and will not accept if it is female child. He also 

told her that if it is a girl child then, the child should be kept in 

her maternal home and he will provide Rs.5000/- for her. The 

accused expressed that he will take her from her house and 

marry her. She said to him that the matter be informed to his 

family members and she also will inform her family members. 

Then, accused told her that if the matter is informed to his family 

members, his brother will cut her and if her family members are 

informed, accused will drag her out of the house. But, he did not 

turned up. After eight months of her pregnancy, the accused 

started avoiding her. She informed the matter to the women folk 

of her village regarding the incident and they informed the 

matter to police. She lodged the FIR. Ext.1 is the FIR and Ext.1(1) 

is her signature. A male child born to her at TMCH. Police came 

to apprehend the accused various times, but, failed. The child is 

now eight months old. Till date, accused has not taken steps to 
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marry her or provide any kind of maintenance to her or her child. 

She also gave her statement before the Magistrate. Ext.2 is her 

statement and Ext.2(1) to 2(3) are her signatures.  

11. During cross examination she has stated that she was 

married to Gopal Nath, but, separated from him from 7-8 years 

ago. She divorced her husband Gopal Nath at police station. She 

does not know that dissolution of marriage can only be effected 

in the Court and not in the police station. She does not know 

that a Hindu woman cannot marry another person without 

divorce from the previous husband. 

12. It is a fact that she has stated before Magistrate that 

there has been physical relation between her and accused since 

last one year and she consented in the said relation and the 

accused never forced her. She has stated before Magistrate that 

accused fled away when his father chased him taking a dao 

when the accused expressed to marry her to his father. It is a 

fact that she has consented in the physical relationship with the 

accused. She has denied that there is no fault on the part of the 

accused in maintaining the physical relation with her because he 

maintains the relation with her after promising to marry her. She 

also denied that she knew that during the life time of husband, 

one cannot maintain relation with another person, but, inspite of 

that she knowingly maintain physical relation with the accused. 

She has denied all the suggestions thrown by the defence. 

13. Phulon Ch. Nath (PW-1) has stated in his evidence that he 

knows the accused who is his next door neighbor. He does not 

know the victim Jyoti Devi. He does not know anything about 

this case. Police has not recorded his statement in connection 

with this case. 
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14. At this stage the witness declared hostile by the 

prosecution and during cross examination by prosecution he has 

stated that he knew Keshoram Nath and his wife Khakan Devi. 

Keshoram has expired. He mixes up with few villagers with 

whom he likes to talk and mix up. He knows the accused well. 

He used to mix up with the accused.  He has denied all the 

suggestions thrown by the prosecution. 

15. During cross examination by defence he has stated that 

police never recorded his statement. He worked in S.K. Bajaj, 

Tezpur. He use to come out at 8 AM and returns to home at 8 

PM. He has never stated the facts before police as suggested by 

Ld. Addl. P.P. today. He has not concealed any facts and he has 

not deposed falsely. 

16. Smti Hemeswari Devi (PW-3) in her evidence stated that 

she knows the accused. She does not know the informant. 

Accused is her neighbor. She does not know anything about the 

incident. She did not give any statement before police. 

17. At this stage the witness is declared hostile by the 

prosecution and during cross examination by the prosecution she 

has denied all the suggestions thrown by the prosecution. 

18. During cross examination by defence she has stated that 

today she has spoken the fact and truth. Police did not record 

her statement in connection with the incident. She never gave 

statement before police as suggested by the learned Addl PP 

today in the Court. 

19. Smti Renu Devi (PW-4) stated in her evidence that she 

knows the accused. She does not know the informant. Accused is 

her neighbour. She does not know anything about the incident. 

Cross examination by defence is declined. 
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20. Dr.Sikha Das (PW-5, M/O) in her evidence stated that on 

26.12.2018, she was posted as Deputy Superintendent, Sirajuli 

Model Hospital, Sonitpur and on that in reference to Bihaguri Out 

Post GD Entry No.408 dated 26.12.2018, she has examined one 

patient namely Jyoti Devi, female, D/O. Late Birendra Nath of 

Mekonor Chuburi and on examination evidence of pregnancy was 

detected on her person with viable fetus of 34 weeks 2 days (as 

per USG report dated 27.12.2018). Ext.3 is the medical report 

wherein Ext.3(1) is her signature. 

21. During cross examination by defence she has stated that 

she has given opinion regarding pregnancy of the victim based 

on the USG Report of the victim. She has not seen the USG 

Report in the record. During examination no prayer given by 

anybody for paternity test of the foetus. 

22. Sri Surachandra Doley (PW-6, I/O) in his evidence stated 

that on 26-12-208 he was serving as S.I of Assam Police and 

posted in the capacity of I/C Bihaguri Police Out Post under 

Tezpur PS. On that day, one Jyoti Devi lodged a written ejahar in 

the OP. On receipt of the ejahar he made GD Entry vide G.D 

Entry No. 408 dated 26-12-2018 and forwarded the ejahar to the 

then OC, Tezpur PS namely Inspector Budin Pegu who on receipt 

of the ejahar registered Tezpur PS Case No. 2603/2018 u/s 

376/493 of IPC and endorsed him for investigation. After making 

GD Entry he has recorded the statement of the victim and sent 

the victim to TMCH for her medical examination. Thereafter, he 

proceeded to the PO and recorded statement of the witnesses, 

drew a rough sketch map of the PO. After endorsement, he sent 

the victim to the Court for recording her statement u/s 164 of 

CrPC and arrested the accused and thereafter forwarded the 
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accused to the Court. Subsequent there to he has collected the 

medical report of the victim and after completion of investigation 

he found a prima facie case u/s 376/493 IPC against the accused 

and accordingly laid charge sheet under said penal sections of 

law against the accused for facing trial.  Ext.P.1 is the ejahar 

wherein Ext. P.1(2) is his endorsement whereby G.D Entry has 

been made on receipt of the ejahar vide G.D Entry No. 408 

dated 26-12-2018 at 11.30 am and thereby forwarded the ejahar 

to the O/C, Tezpur PS. Ext.P.1(3) is his signature below the 

endorsement. Ext.P.1(4) is the endorsement of the then OC, 

Tezpur PS namely Inspector Budin Pegu whereby the case has 

entrusted to him  for completing the investigation. Ext.P.1(5) is 

the signature of Inspector Budin Pegu which he knows from the 

official correspondence. Ext.P.4 is the rough sketch map of the 

PO wherein Ext.P.4(1) is hhis signature. Ext.P.5 is the charge 

sheet wherein Ext.P.5(1) is his signature. He has recorded the 

statement of all the witnesses of this case 

  PW1 Phulan Nath stated before him during investigation 

that “Jyoti Devi daughter of Birendra Nath is a married woman 

and residing with her parents due to some matrimonial dispute 

away from her husband. The accused with a promise to marry 

Jyoti Devi, maintained physical relationship with her in his house 

on various occasions and as a result I came to know that Jyoti 

Devi is 8 months pregnant”. 

   Ext.P.6 is the said statement of PW-1 PhulanNath given 

before him.  

  PW3 Smti. Hemeswar Devi stated before him during 

investigation that “SmtiJyoti Devi is the D/o Birendra Nath who is 

my neighbor. Jyoti Devi earlier entered into wedlock and got a 
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female child. Due to some dispute, she left her husband and 

taking shelter with her parents. Neighbour Kadam Nath has been 

promising to marry Jyoti Devi and maintaining physical relation 

with her forcibly after taking her to his home. The accused 

Kadam has maintained the relation on various times. As a result, 

Jyoti Devi became eight months pregnant. Kadam Nath is now 

avoiding Jyoti Devi after coming to know that Jyoti is pregnant 

and asking him to marry her”.   

  Ext.P.7 is the said statement of PW3 Hemeswari Devi 

given before him.  

23. During cross examination by the defence he has stated 

that He has received the ejahar on 11.30 am on 26-12-2018 and 

went to the PO at 12.05 noon. He has recorded statement of the 

witnesses finding them available in and around the PO. 

According to contents of the ejahar, the illicit relation with 

accused was going on for one year.  

 

Evaluation of Evidence: 

 

24. Herein this case although prosecution examined as many 

as six witnesses but all the independent witnesses viz. PWs-1,3 

and 4 turned hostile and they have not supported the case of the 

prosecution. Consequently evidence of the victim remains only 

on record to be weighed about in the backdrop of the story of 

the prosecution. 

25. The victim in her evidence stated that the accused 

promising to marry her maintained physical relation with her and 

as such she became pregnant and the accused avoided her while 
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she was carrying pregnancy of 8 months and thereafter she 

begotten a male child but till date the accused neither married 

her nor provided any maintenance to her and her minor child. 

She has tendered the FIR and her statements recorded u/s.164 

Cr.P.C in her evidence with marking as Ext.1 and Ext.2 

respectively. 

26. It may be pertinent to mention here that for constituting 

the offence of rape, the basic ingredients are the forceful 

intercourse without consent of the prosecutrix. 

27. So far consent is concerned, Sec.90 of IPC is the relevant 

provision in respect of consent, which reads as follows: 

  90. Consent known to be given under fear or 

misconception.- A consent is not such a consent as is intended 

by any section of this Code, if the consent is given by a person 

under fear  of injury, or under a misconception of fact, and if the 

person doing the act know, or has reason to believe, that the 

consent was given in consequence of such fear or misconception; 

or 

  Consent of insane person.- if the consent is given by a 

person who, from unsoundness of mind, or intoxication, is 

unable to understand the nature and consequences of that to 

which he gives his consent; or 

  Consent of child.-unless the contrary appears from the 

context, if the consent is given by a person who is under twelve 

years of age.  

28. Herein this case defence by cross examining the victim 

brought on record that it is a fact that she has stated before 

Magistrate that there has been physical relation between her and 

accused since last one year and she consented in the said 



Sessions Case No. 39 of 2019 Page 15 

 

 

relation and the accused never forced her. She has stated before 

Magistrate that accused fled away when his father chased him 

taking a dao when the accused expressed to marry her to his 

father. It is a fact that she has consented in the physical 

relationship with the accused.  

29. Upon perusal of Ext.2 also it appears that the victim while 

given her statements before Magistrate stated that she 

consented for physical relation with the accused and the accused 

did not use force on her for physical relation. 

30. It is an admitted fact that the victim had been earlier 

married with one Gopal Nath and thereafter separated from her 

husband. There is also no whisper in the evidence that the victim 

is insane. So, the victim being major and grown up woman has 

the understanding about the consequences of sexual relation 

being a married woman and inspite of that she consented for 

sexual relation with the accused. So, her consent does not 

appear to be given under misconception in as much as there are 

no circumstances available in evidence that the consent of the 

victim had been taken putting the victim and her relatives in fear.  

31. In the case of Jayanti Rani Panda-Vs0 State of west 

Bengal and another reported in 1984 Cr.L.J 153, the Hon’ble 

Supreme Court held that: 

 “7. ………….. here the allegations of the complainant is 

that the accused used to visit her home and proposed to marry 

her. She consented to have sexual intercourse with the accused 

on a belief that the accused would really marry her. But one 

thing that strikes us is that if she had really been assured of 

marriage by the accused who was visiting her house and in 
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whose promise she had faith, why should she keep it a secret 

from her parents if really she had belief in that promise…..” 

 It has further been held in paragraph 7 as follows:- 

 “7. ………The failure to keep the promise at a future 

uncertain date due to reasons not very clear on the evidence 

does not always amount to misconception of fact at the 

inception of the act itself. In order to come within the meaning 

of misconception of fact, the fact must have an immediate 

relevance. The matter would have been different if the consent 

was obtained by creating a belief that they were already married. 

In such a case the consent could be said to result from a 

misconception of fact. But here the fact alleged is a promise to 

marry we do not know when. If a full grown girl consents to the 

act of sexual intercourse on a promise of marriage and continues 

to indulge in such activity until she becomes pregnant it is an act 

of promiscuity on her part and not an act induced by 

misconception of fact. Section 90  IPC cannot be called in aid in 

such a case to pardon the act of the girl and fasten criminal 

liability on the other, unless theCourt can be assured that from 

the very inception the accused never really intended to marry 

her.” 

32. In the instant case the victim being a major and married 

woman having the understanding of the consequences of 

physical relation not only consented for physical relation with the 

accused but also continued such activity visiting the residence of 

the accused for a long period of 1 ½ years and thereby she 

carried pregnancy through the accused. Further there is evidence 

on the part of the victim herself that the accused while 

expressed his willingness to marry her, the father of the accused 
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chased the accused with dao, which is going to show that the 

accused had the intention to marry the victim in deed and on 

that count, it cannot be said that the accused indulged in 

physical relation with the victim on false promise to marry her. 

As such it is apparent that the physical relation between the 

accused and the victim was consensual one and in that view of 

the matter, ingredients of offence of rape is not substantiated. 

33. For the foregoing discussion in the light of the evidence 

available on record, it appears that prosecution failed to bring 

home the charge of this case against the accused beyond 

reasonable doubts rather the evidence on record falls short to 

implicate the accused in respect of the charge of the case in 

hand. 

34. For the aforesaid reasons, I am of the considered opinion 

that the prosecution failed to bring home the charge against the 

accused and as such the accused deserves clean acquittal, which 

I accordingly do. 

35. Accused Kadam Nath is acquitted awarding benefit of 

doubts and set at liberty forthwith. 

36. Bail bond extended for six months. 

 

37. Judgement is pronounced and delivered in the open Court 

in presence of the accused. Judgment is prepared on separate 

sheets and tagged with the case record. 

38. Given under my hand and seal of this Court on this 31st 

day of May,2022 at Sonitpur, Tezpur. 

 

                                               (S.K. Ghosh) 
     Addl Sessions Judge(FTC), 
            Sonitpur,Tezpur. 


